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STATE OF FILORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

EXPERTECH NETWORK INSTALLATION, |
INC., )
Patitioner, ;
Vs, ; Case No, 07-4365BID
CITY OF CAPE CORAL, g
Respondent, ;

NOTICE OF FILING

Please take notice that the Respondent | City of Cape Coral has this date
caused a copy of the Final Order of December 3, 2007 to be filed In this case.

Respectfully submitted this 12th day of Decembar 2007.

/
N

Mark B. Lupe

Floridq Bar No. 0948861
Assistant City Attorney
CITY OF CAPE CORAL
P.O. Box 150027

Cape Coral, FL 33915-0027
TeiepHone (239) 574-0408
Facsinile (239) 574-0404




Dec 12 2007 13:33
DEC. 12. 2007 (WED) 14:37 CAPE CORAL CITY MANAGERE OFFICE 941 B74 0452 FAGE. 326

CERTIFICATE. OF SERVICE

| hereby certify that a true and correft copy of the forgoing has been
furnished by regular U.S. Mail to the persops list below on this 12th day of
Decamber, 2007:

William 8. Isenbery, Esq.

William 8. Isenberg and Associates, P.A.
2005 South Federal Highway, Suite 100
Fort Lauderdale, Florida 33316

x/
£
A

Mark F.Wupe N

Floridg Bar No. 0948861
Assisthnt City Attorney
CITY DF CAPE CORAL
P.Q. Box 150027

Cape Loral, FLL 33915-0027
Telephone (239) 574-0408
Facsirile (239) 574-0404
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CITY OF CAPE CORAL
1018 Culturat Park Houlsvard
Capo Coral, Figrida

EXPERTEGH NETWORK
INSTALLATION, ING..

Patitioner,
ve. DOAI Casa No, 07-4366BID
CITY OF CAPE CORAL,

Respondent,

. EINAL QRQET
This procteding wan Initlasted by Poti ionet, EXPERTECH NETWORK

INSTALLATION, INC, (hervinafter EXPUR TRCH) filing a Notice of Intent to Protest

et et Bt S e e M et e S

on ‘A'uguat 14, 2007, and a Protest of Iniended Bid Award on August 24, 2007: in
| responss to the Respondent, CITY OF CAVE (:mf]\L (hereinadter CITY), posting of &
notles of Intlnnt to Award Rid No. TTB-FW0606] 7-88 t Guymann Construction of
Florida, Inc. The proceeding waa refetred to the Division and_xriinlstmtiw Hearings for
a formal administrative hmr'ing._ a8 provided in E--I.S‘I

Ordinances,

of the City of Cape Coral Code of

A formed hearing was held on October 10, 2007 in Cape Coral, Florlda bofore R,
Bruce McKibben, a duly appointed Administrutive Baw Jiadge. On November 9, 2007,

Judge McKibben submitted his Recommmended Creer., A copy of the Rnummnonded
Otder in attached hereto as Exhibit A. The Recor wended Order was served ypon all
partles.  All purtianl wers éllniwd ten (10) days i which to file exceptions to the

Recommended Order, On November 19, 2007, ¢ p Petitioner filed excoptions to the
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ceptions is attached hereto as Exhihit

B

1, Petitloner timely filed Exeeptions tg

Law. The exceptions p'bint out that, in parsgraph 1

A finding of fuct that states that the partles met on J

betwaen the partiué was on July 9, 2007, Based on

8t the time of the June 9, 2007 meating, Telral'ech

ﬂst of projects from the Petitioner, The exeepiion

‘roaching a fhir apcl accurata revolution af this mutier]
_ 2. The Cowmedl finds it the meeting dlig

9, 2007, but that this error in the Resommended Ord

of law reached by the Judge in hig Recommered ()

Findings of Fact and Conclusions of

ino 9, '2007. when in fact the meeting
this finding, the Judge concluded that
a3 still attempting to get the required

#ssert that thia is a “fact cruciat 1o

| 1ake place on July 9, 200, y hot Jiune
ur s not material to the conclusions

ler,

ERDINGS QI FAGT

3, Tha Administeative Law Tadge's Findings of Fact are approved, adopted

and incorpornted herein by referenco, with the excoption of paragraph 16, Paragraph 16

ls hersby mocifiad by deleting the second sentenpe in

*4. The Findings of Fact are supportcd by

i13 entirety,

ha record,

8 The Ciry Cmmlnil hna jurisdiction of the parties and subjest matter of this

case,

6. The Cdnulusionu of Luw of the Recortmended Order are Tolly mapported

in law, and are hereby approved, sdopted nnd incotported herein by raference, -

b of the Recommended Order, there lg '

FAGE. B.-726
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WHEREFORE, based upon the foreguing ]?'"inclings of Fact and Conclusions of
Law, the City Counell further ADOPTS ihe i{uuammnndation contalned in the
Recoinmendaci Order, end herehy ORDERS 1y th; Petitioner's Protest of Intended Bid
Award be DISMISSED and that the bid be awarded to the second lqw bldder, Guymann
Construetion, of Florida, Inc. Pursunni to Hcclinh ;’2‘~150(2) of the City of Cape Cu;ul
Code of Ordinanccs, the Potitioner, EXPIER’]‘IE!(.!['{; is mupnnsibla for costs of the bid
protest proceeding in the smount of §6,689.64. |

DONE ANT) ORDERED thi4 Jadea;y of Iljaccmbmr, 2007,

( 5

‘ - ]
Coce Bo bl

ERIC BIFRICHTHALER

Miuyor |
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DIVISION OF ADMINLS TRATTY

EXPERTECH NETWORK INSTALLRTIDN.
INC.,

, Petitioner,
vE,
CITY OF CAPE CORAL,

)
|
)
}
)
)
}
)
)
Raapondant, )
)

BECOMMENDED QBRI
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i HEARINGS

Lage No. 07-4365BID

E

Pursuant t.o notice, a final hearing
cage on Octohar 10, 2007, in Capa Conal,
Administrative Lay Judga
Adwinistrative Haarings (DOAH).

APPBARMNCES

Por Patitioner:
William 8. Isacher
2005 Bouth Fadepal

wan conducted in thias

lorida, bafora

R. Bruce MeKibben of tha piviaion of

William 8, Isanberg, Engquire

g and Amsoociatesa, P.A.
Righway, fnite 100

Fort ‘Lauderdale, P
For Respondent: Mark Bdward Lupa,
" Marilyn W. Millaz,
Clty of tape doga)

prlda 33316

aquire -
atuire

Poat Offlce Rox 150027
Cape Coral, Flotigal 33915

STATHMEND OF THIL ISAUR

The imsue in this case is whether Reppondent's dealsion to

rajact tha galvanized pipe replacement bid of Petitioner as non-

- Rehibit "p

FAGE. 7726
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ragponsive waas arroneous, an abuse of pliscratieon, arbitracy or

capricious.

PRELIMINARY_STHTEMENT

Respondent, the Clty of Cape Caral

{tha "city"), isgued an
Invitation to Bid concerning replaceament of galvanized Pipa,
Patitionaer wuﬂlann of tha nnmpnpiaa rebponding to the Invitation
toa Bid. The City rejected Patitioner's bid as wnzasponsive and. -
awarded tha contract to Guymann Canat:uction of Flu;ida, Tno.
{Guymann) . Guymann_did not file any pleadings or othgr
matariale in this oase and did not makeé an appearance at final
hearing. Upon antry of the Notica of Intent te Awazd by the
City,lpatitianer filnd‘a Protest of Intended Bid Award. Tha
matter wan fdrwar;»d to the DOAH pursuint to the Cityta
ndminiutrativg Law Judge Herviees Contdact, _

Puravant to Qity Ordingnze 68-07, u final hanrinq WAHN !
sdhaduled by stipulation of the partied on vatober 10, 2007

' (aven though that date WaB miora than 1% days after pegeipt of

the Protast at DOAH). At fipal hearing both parties wera

tepresentad by counsel. Patitionay oallaed four witnessas at the
final haaring: John Woed, director of 1., Oparations for
Petitinﬂera Michael Heituler, penier prodecl managar for
Petltionar) David Marinelli, viee presiflant of y,s. Operatlione
for Petitionsr; and Juetin Fradarickeen, project mnn&gar tor
TotraTech. Potitionar's Exhibits A through K were admitted into

F
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nasses: Juatin

iutant suparintendent Por

through 13 wera admittad

was kilad with DOAH on

Ooteber 23, 2007, The paxtius wore glven until Ootcher 2g,

2007, to film propoged findings of faét, conclusiona of law, and

written alesing statemonts, Potitlondr asked and was grantad.

thraa additional days to submit jus propasad recommended urder,

Eaoh party timely £ilad a Proposad Recomnended Ordey, and mach

Wea duly-donsidered in the preparation

Qrdar,

aff uhiﬁ Rercommendad

EINDINGH 0F_ ghct

1. Petitioner, Expartech Network

division of Bell Canada. Petitlonar i

Installation, Inc., 418 &

& construction and

engineering division of thy paront oom any. It was sat up ta

‘#¥pand tha pavent's opsratiens inte th

United Btater about ninae

yeare ago, Patitionay has steadily replaced its Canadian

emplo&aaa with u,.d, employees over thoge years,

2. Tha City ia A governmental ent
laws of the State of Flar%da. By contr
city has agreed to utilise Adminiatratf
intap alim, bid protests 1nvnlvin§ the

ity sstablished under tha
act with the DOAH, the
ve Law Judges to hear,

City.

FAGE. 9726



DEC. 12. 2007 (WED)

“Invitation to Bid,

14:38

CAFE CORAL CITY MANAGERE OFFICE

Dec 12 2007 13:35
941 574 0452

3. On May 7, 2007, the City ipsued Invitation to Bid

No. ITR-FWOE0607-88, The Invitmtion g

Bld sought hids fnr

raplacemsant of approximately 38,000 linear feet of two-inch

galvanized pipe and asspolared appurtanancesx wlith 38,000 faat of

fnur‘ﬂnd alx-inch DHlB‘PVG plplng and ap

sogiatad appurtatances.

Tha replacement would inaluda approximataly 38% sarvioe

connectiona with Sch-80 PYC pipdng, all

within the area knowp as

8aotion 4 of the City. In addition, the scope of work 1ﬁcludmd

ralonatiun.or approximataly 460 linanr Feet of eight=inch FVC

water main pipe and assonlatad appurtens
feat of elght-lnch DR18 PVC piping and &
Road 78,

noas with 600 linear

ppurtenances along Stata

4. A total specification package and complete set of

drawings for the aforementioned work wae

consulting anginssr, TatraTech-HAl (hore

preparad by the CLty's

inafter “wﬁach"). Tha .

spacifications ahd drawings by Tteah ware made a part of tha

5. A pre-bld donferance was held g
conferencs, several lsauus ware dldcussd
of an Addendum to the Invitation to Bid,
issuad the same day as the confarence an

paragraph:

n May 16, 2007. At that
d, resulting in issuance
fha hddendum waa

d Jnoluded the follewing

Will the City allow directlien

1 drtlling en

the galvanized pipe replacement projeat?
o, ALl refevences to directional deilling

en the galvanived pipe replac

4

nE projact

FAGE. 10726
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aré %o be modified to'jack ¢ hore, Aall
woter main piping Proposed | to cross
driveways shall ba installed via jmak 5 hora
or opan cut mathoda. Water main piping
proposad to oross roadways, including long
side setvicas, shall be inatalled by jaok s
bore methods, Diveotional drilling in
Abaaptabla for the Toddway ioronsings on tha
SR T8 Water Madin Replacement portions enly.
Flanse ses the anolosad tovised Messucement
and Paymant seotden of the apetifiontiona
{01025) and ravised bid sechedule. (Emphasis
in original decument.)

6. Tha Addandum alac axtendad the due dates for bida by

ena waek, to Juna 13, 2007, Na brotast: was filed with the Clty

with respect to thé terma, conditlons|or spacifications
contalned in the Invitatien to Bid and the Addendum. on

Wednasday, (uhae 13, 2007, rhe City cpaned Lhe bids.

7. Petitioner's hid was the low bid ror the projact, Tts

bid ineluded a prica ot $1,B16,2:14, ap atmparad to tha seacqnd

lowest bidder, Guymann (whoss bld “ame in oat 81,987, 861).) The
bida ware than reviewed by, Ttuch for conformity to thé‘:
Invitation to Bid, ‘ ' .
8. On July 31, 2007, Tteah notified the City that it was
rdnumménding approval ‘of tha'Guymann bid despitm Patitioner
being tha low bidder. the justy ficatlan for that reqonmandation

was ap followa;

The leweat apparant bldder on| the project

. was Expertach Natwork Inatullatien, Ine.
(Expartech) with a total bld of
$1,0816,224.00, [Ttech] reviawed Fxpartach'a
bid packags and foupd that the required liat
of at leaat five cotipleted projects of tha

5

FAGE. 11726
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type aB the Galvanizad Watey
Replacement project was not Ancluded in the
Packaga.  [Ttech] eentacted Expar tech
cancerning the incomplate bid package and
requasted that Expervech provided ths
‘recuired list of at leasy fiv projacts
completed by Expartech of pimilar type as
the Galvanized Watar Maln Replacement
protact. fThe list providad b Expartech did
not include any completed projects of tha
Lypd a5 the Galvanized Water Main
Raplacemeant. '

Main

a. ougd lte Notice of Intant

On Anguat 7, 2007, the Gity im

‘tn Award, stating that thm procuremant division of the ¢ity
would recommend award of the bid to Guymann ag the most

‘jrnsppnaiva, reoponaible bidder meeting thé torms, conditiona,

%and specifications set forth in the fnvitation to Bid.

drilling, and Jask & bore drilling.

10, Petitioner timely filad a Mol
iita Formal Wrltten Protest was Elmaly of
glﬂng with the required bond,
‘ o 11, Thexe are threo methoda of dri

laying pipa.in the ground: -directionnl

A D

ne of Iptent te Protmst)

lad on pugmst 24, 2007,

Litng utilived for
drilling, cpen out

rlef diuuuusiqn of sach

1s navessary in ordar ta undarstand the

Piragtionsl drilling ias dona ntilizing a

‘uhdarground usilhg steel roda. A parson abave ground with a

tltspute 4in this wmatrer,
maghine that ia guided
 sounding davice directs the steel rods from one paint to
another. Direotional boring im used when trenching or

#Hoavating 'ls not practical. Directlonal boring minimizas

dack & bore deilling for auger
6

environmenta) dlsruption.
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dreilling) is similar to directional drilling in that it haa an

entrance pit, and then the plpe (s manlally jacked along, the

desired path while slimiltanaonnly exd
aften used in projects that have to q

Open_ent drdliing is tha

digging a trench in tha ground and la

driveways,

but.

12. Tha Tnvitatien to Bid, at p

ravating the anil, It ig
® undex existing roads oy
old, traditieonal method of

ving the pipe in the open

agde 10 of 53, indludad‘a

raquasat for each bldder to provide evidence of ita exparience

"with similar prejacts. Paragraph 5 a
last five Projects of thie type your

completed."® paragraph 6 askad rey a

koad for a lipt "of tha
irganization has

liat "af projects of this

. ‘ .
type that your organization is curvently engaged in." The ligts
of projects ware to he complaked am w4t forth in a tabla

attached to the Invitation to Eid. “he table 1A racreated

balow:
PROJECT [YOUR - [ CONTRRCTOR | REGUIRED ACTUAT, NAME,
TITLE CONTRACT | 0B 8B COMBLETION | COMPLATION | ADDRESS
& AMOUNT ' DATE * | paTH . &
| LOCATION ' : FHONR #

i)

FAGE. 13726
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13, In its Bid, Petitioner provided & document entitled
"Bldders Qualificatlions” ip response pnraéraph 5. 'Tha
document way not sn tha tabla provlded jand was not entirely
reaponaive to the informatiun requesta afy 1t did net

indicate whath-x Patitionar was contramtor or aubccntxuanr;
there ware no complation dates, and thara were no contact
peraons) . Nonaerhalass, the liat Lmnvainad alght anmp]mcad
projecta. .These projecta inoluded twe watar main projects; the
othar six completed projecta wara Lanan nmunication projects,
While both typam of projaatﬂ wUuld tnvltda dtilling, there are
distinet diffarences hntwaan tha two, Fox exnmpla, watar and
wauteWatmr prolects raquira prunuura testing, baotarial tus1ing,
and permitting that telavotmunication projects do net..
jpetitimner's 1ist alsa 1nnludaﬂ profjaces that involved
directional drillinq. g8lhce dirart1cna drilling was
apnuifiaally prohibited In the galvanized pipe replacemant
prajaqt, those projects would not be dosmad mubutantially .
similar in typa.!

14, During the %nitinl review of tha hida, Ttegh had
gpecifically asked Patitioner to provide the raguired list of

-fiva complated projects of a aimilar type. In response, -
Patitinnér submitted a Llist af four projocts, which were listed
a& fcurruntly 1 Prnqrasa." Agadn, the projects wera submittad

on a form othet than the tabla providad In tha Invitation to
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hid, When Ttech followed Bp with the p
that thers had been na tpeh cut dilllin
ether two had not Yet begun. Howevar,

Hearing the projeats were substantiallly
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roject vontacts, it found
g on two of thom; thae
by the date of fina)

complate,

18, After Fetitioner had submittamd dta list of projects, a

maeting was ealled at the City., Fatitioner was repressnied at

the mesting aleng with ity parsonnel hnd a rapressntativa from

Ttach, Notma From that meating, thetugh

inconclusive, seem te

indicate that the raquirzemant for five complated Joba of a

aimilar nature was ﬁiacuaswd. It s unclear whether

Petitdonar's repreasntative was atill at cha masting when this

wag discussed, Howaver, it doas nob appany that anyona from the

City or Thech sant Petitioner a welttan

evidence of additional work parfoimed,

faguast to provide

Nur is there any

avidenoca that the City or Teech had an chligation to do #o.' At

avidanca of similax

projaots other than those discussad ahove,

16. There were notes mads by attendess of the meating,

None of the notes submitted into evidence was conclusive ag to

all issues that wera diaﬂuuanq at that't

itha. Howaver, in notes

rolating to a telephone conversation fiva daya latar, Ttadh'n

‘¥Rpresentative notad discussing with Pay

Provide avidence of five aimilar project

itionar the need to

8¢, whigh means that at

~ PAGE. 1E.7286




DEC. 12. 2007 (WED)

Dec 12 2007 13:36

14:39 CAFE CORAL CITY MANAGERE OFFICE 941 ET4 (0482

the time of the June 9, 2007, maating, Ttech was still
attempting Eo get the reguired list pf projects £rom Petitionar,
17. The projects aﬁbmittcd by potltioner include -
dirsational dril] axcavation projects, whieh involvad at ieaat
aome open cuts (L.e:, to make tia-ink at each end of the
diractional drill asotion). None of | thogae projects was
' suﬁatantially aimllarlin_typa Lo the pEoposed project, but did
indlude somo opah out work,
CONELUBIONS OFF TAW
18, DOAH has jur;adictlan ovay (Chis matt?r Pursuant ko a
contract with the City and in acentdance with Clty Ordinanca
No. 68«07,
19. Cape Coral City Ordinanca No. 68-07 mata forth the
ﬁrmnaduras for bidding on projectas inyolwing the City, Included
in the xules for thn‘bid aglection prpcess ls a mandate that the
City evalunte "[T)ha profesaional, qualifications, relatad
éxpnrianaﬁ and adequacy of the Fersonpel assigned to the _
Project" and also "[T)he prlor exparlonca nnd refarances of the
propogar.” § 24144(1}¢4)(b), Ordinance 6B+~07. The fellure of
‘Papitionaf to submit a list of five acmﬁlumad projects related
to galvanizad pipu.raplamhmant made Lt lmpossible for tha Cley
'£0 properly evaluate Patitioner's axperiande and profeasional

quulificatimns.

10

FAGE. 16726
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#0. The burden of proof In this
Patitioner, as ik attempts to prove thy
the requirements of the invitation to g
satahliah‘by compatent substantial. evid
with the requiremuﬁts in the InQitutinn
Patitionar's bid inqludmd the reaguirml
Bpproved projects of the same kind, By
IInu, v 8tate of Flogiqn[ Departpant uf |
2d 538 (rla. 1st DCA 1992), |

.21' A bid challange promesding is
do 1Yo in the form of an intra-agunsy
action nakéq:by tha [mﬁniuipulity] at t
actiaon,
Dopartment: of Trangportation, /09 Ba. 2

The Adminietrative law Judge in

48 a gubatitute for the mynioipality in
right party prevalled in the proceading

#lts in a raview capaclty, sand must determine whether the bid

d."  Intercontinepta)

rnviaw eritéris . . , have bean savisfila

CAFE CORAL CITY MANAGERE OFFICE
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capa would be an

t. its bid satisfied all
id, Patltioner must
ance that ie nmmpllqd

to Bid, i.a,, that
liats of pending and

5, 8.9,/ Agphalt Puvars,
ransportation, E02 Se,

de nove in hntura{ but
raview to avaluatas the
1@ tima it took the

ing Curporation v,

dI607 (Fla. lat DCA

such casas-doss not mit
determining whathar the

“HInstead, tha [ALI]

i

H4mnuuLJaa;_lﬂﬂhﬂx¢_ﬂﬁﬂﬁﬂhggzashmaqgAELiumﬂﬁh_snﬂ

Rehabilitative 8 arv;gaa, Ge 80, 2d 340,

1942),
22. In urdeﬁ for Petitionay lierein

Prove by u preponderance of the evidenca

11

306 (¥la. 3zd bea

to prevail, it must

that the Qity's

FAGE. 17726
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decision to reject Petitioner's bid Was claarly arronecus,

. tontrary to compatition or arbitrary |and ¢apr1¢iqus.

Sag Miami-

Dade Gounty Scohool Board v. Rulz Hohaol Bus Serviee, Ing.,

874 80, 2d 59 {Pla, 3:d DCA 2004), wheroin the court disouasaed

material deviations from bid apacl fications,

An omlasion or

daviation wonld ba eonatdered minor 1f it dees not give the

ownar of the prnjecg rany roason to doubt the bidder's abllity

te fuiﬂill thair aontracts." Jd_ ar £0. Inasmuch as the Clty's

¥ejaction of Fetitioner's bid was based on tha fact that

‘Patitioner failed to provide aubstant

va information conceyning

ita axparienve, the omission of five aipilar projacta could not

Patitionar has not met. dta burden to prove

that Respondent's aoticns Ward errohaous, contrary to

compatition, arbitrary or capricious,

23, The Clty's action cancarning
bagad on logio and reanon.: If iv canl
Patitioner's aexparience, the city coul

contract to that entity,

RECQMMENDAT I

Patitioner's bid was

d net ahunrtgin

s

Baged on the foragoing Findings of Faot and Conalusions of

Law, it ins
RECOMMENDED that a final ordar ba
Capa Coral npholding ite rejaction of

galvanized pipe replacement project,

12

antered by the Qity of

fetitioner's bid 'for tha

d not comfortably award a

FAGE. 18726
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DONE AND ENTERED this 9th day of Novembay, 2007, in

S

Tallahasses, Leon County, Florida.

R. BAUCE MUH

[BREN

Adminigtpativa Law Judge

Division of Administestive Hearings
The Dedota Building

1230 Apalachva Parkway ‘

Tallahassma,

{B50) 4da~9475

Flerlda 3239%-3080
S0NCOM 278-0675

Fax Filing (B50) 921-6847
wuw . doah, staty, £1, 08

Filed with the Clerk of the
Mviaion of hdministrative Haarings

this 9ch day

ENDNOTE

L 'Thera wore elght other bilds eubnitia

ot Novembar, 2007,

d, hut nona of the other

biddars protemated tha award; thus, tholr bide are not relevant

to this dissussion,
2

‘

‘ "Type" is definsd in The American He
English Language as "j group of petrsons
traits or eharacteristics that tiat Lngu]
identifiable group or clasa; a kind af ¢
definition of “typa" was presented at f4
dafinition will be usad for purpores of
aubstantive distinotion exists hetwean |
Jreimilar type'" or any other type.

¥ Tha addendum to the Invitation to bi

t

ritage Pietionary of the
wr thinga sharing common
1sh tham as anp

pategory." A8 no. other
inal hearing, this

this cnaa, No

#ame typal as opposed to

d did allow for some

© minor directional drilling, but the vast madority of the project

invalved the other mathods of dedilling,

¥ Unlesa specifically stated. otherwise

herein, all rafarencaes

to Florida Statutes ahall be to the 2007 varalen.

13

FAGE. 19726
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William @, Isenberg, Zagquire

William 8, Isenberg and Apsociatuu, E.

2005 South Fadaral Rlighway, Suike 109
Fort Lauderdale, Florida 33316

Mark Edward Lupas, Bequire
City of Cape Coral

Poat Qffice Box 150027
Capa Coral, Florida 33918
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NOTICE OP RIGHT TQ HUBMIT BXCEPTIONS

All parties have tha right to avbmit
10 days from the date of thiy Hedomme
to this Recemmanded Order ghould be £
Will lesue the Final Order in this on

14

writben axceptions within
ded Order. Any exceptions
iled with the agency thar
3.

FAGE. 20726
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, -msropdm nd mniﬂn citations to the mrd

CARE NO:
BJO’ERTECH NETWORK, INSTALLATION, INC,,

; . Paﬂﬁum
vm; .
arry OF CAPE, CORAL

'l | Rmplandum

E‘mbeptlom 0 Findlm of Fact and Conclusions of Law
Hmnrablc Firuse McXIbben (ihe “Rmommmidad Orcler
thq Rmmnmdod Oder hy pags tutiber md pqwmph

PEEA
mﬂuuur. menmcu NETWORK msmmmou INC, by and. ﬂlrough its underslgned
o nt%ﬂ anyg purammt 1 Ruln 28-106.217 n; the nMrdtm of Adnﬂmsmﬂw Eluw!ngu. ﬂlca Ha

Dec 12 2007 13:37

14 :40 CAFE CCORAL CITY MANAGERE OFFICE 941 B74 (0482 FAGE. 21726
. 1/19/2007 13:89 9646236152 i T8FNBERY f PAGE a2/er
! . 1 .
! [ Bxbeibily. "pY — !
STATEOF BLORIDA i

 DIVISION OF ADMINISTRATIVE HEARINGS

07- 4365BID

S]MM‘M

containsd i the Reootumaendod Ordar of e
") The ﬁollnwlug ate thu daputed portions of
tho legal Hnm for th?: exoeption, and

On page 9, pavagrepba 15 und mnfma Revutimendad Ordar.tluAduunlmmiw Law Judgs

1

atetes, an findinga of fuat, that:
‘ () The Olty oulled fbr A muﬂng hit tpok plur«e

o Juna 9, hﬂO‘l’;

(H) Rnpmmtnﬂm of Putitlomr. Resporulent, nad th Respondent’s engineer, T=tech attatided

(!H)Atthnﬂnm of thiy Juna 9, 2007mming, "'nachwuuﬂll mmptingtugmhn :

required ot of (5 completed projects of the type)| from Petitionet.”

1
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* Puragtagh 1,

Dec 12 2007 13:37

14:40 CAFE CORAL CITY MANAGERE OFFICE 941 ET4 (0482

| PAGE

(lv) This mutc:ﬂal fact was evidenoed by the fhat that *, Jn nowa rola g to a telephone
cottvernation fiva.days Iater (on June 14, 2007), Ttach'y rapresentative noted dacussing with

The Admlnlmtmﬂw Law Judge then M.am o

Petitioner the need to provide widmncu of five l:m p eutn." (emphasis added) .

FAGE. 22726

83/o07

¢ 10 pmgraph 22, Cuncluaimw of Law, that;

: "Innsmunh 9 the Cley's rejoction ofP’ntxumm *s ik was basod o thie fant that Petitioner fijled

 projects conld tiot be deemed minor."”
Thus, the Mminintmﬁva Law mdm: oumludud ut

to provide subatantive infirmution eoncarning it axpmtma, the omission of five simitar

; .

ot the dmo u.i‘ the &mting betwesn tha

eight uumplumd projmw {patagraph 13 of the Ruunmm d Orcler), ﬁulnd to mpmit  ligt of five ‘
mmphwd projocts duemed by the City and 'I‘-itach to bo giailar ko the project mferenced in Bid No, ITB-

PWOS0507-85.

ﬂ‘o?n thees facts ars dompletaly stroneoy, |

|
t o
1
!

Thosy ﬁndings of fant by the Adm!ni.mﬂwi Law Tudge, and, thua, the'canolusiona of law drawn

i
0

Putluow. Roqmudmt aud T-tech, es wull i ﬂuring. i thmnﬂm baﬂﬁum, While submitting » liat of

’f’lw reeord iy clearthat ﬂu nmeeting I:étwm the Petitionar, kmpnudmt Tiech's mprcamuﬂw

mthd discunsing with Petitioner the need to provide m s of ﬁvJ sinodlay pmjmta t und T-Twch tnok

p!aha on Tuly 9, 2007 ond not Juns 9, 2007, !

This {8 & fact cruclal to reaching n fair and skourgte moluﬁﬁn of this matter.

Per the sogyet chronology is us follow:.

i () Potitoner's original bid sontained ;uight tomplated profecta®

'meumwaMle.Pmummmmm: li
Aﬂmmmm:amm 'M”'IMHI m&iﬁ
agom”

1034, m&m mmumm.um
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1 ¥ Ponagrph 16, Recommended Onder

14:41
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3

(ﬁ) On June 14, 2007, 25 days befote the July 9, 2007 muatlug {tot 5 éluya pfter), “...Ttech's

rapmsmtutigu noted discussing with Petitivner the nead to provide evidenca of flve similar

projects...”

(12} Enpmh subtnitted a st of pmj ects i1 responge fo ﬂﬂ;l discussicn,

hﬁﬁnﬁﬂ

(vH) Wihle the Admicistrative Law luligo found, ns

(Justin Fredetikeen). requosted a lis: of five completad projoots lst five days afiar the meeting 7

{iv) The meeting ook Place aftar the 'Iiat'uf,pmjcm was submitted, '

' | "
V) Ag of the start, of the July 9, 2007 menitg, ao declsdon had banh made by the City of
elra Tach that Pxpartech way nog- responsive ot non-reapénsible. Bxpertoch was “in the
b : i

) Dmmg the meeting, Bxpartech answered the quegtions of the city and Tiach to
the satisfhation of the angineer from Thech, Justin Prodericksen® e !

(vi) Falloﬂ’viuu the end of the July 9, 2007 meetlng, l?acﬁwtebh was '}iaﬂll In the' running*®

8 matter'of fact that Trsch’s tépresniitative

i M, Frederiksen diiont recall if he er contuuted Expottech after the July 9, 2007 ineoting
o '

asking for any information whatsosvet,

managar for the water and newer business, uant
Experteoh's bld on the subject Projaat. Af that tim

d Mr. Priderikaon to diacuss the status of

FAGE. 23726

'PAGE " pa/ay

: (vill) Michac] Heltzler, who began wworking m:?pnxmh on July 23, 2007 as sentor projoct .

| way nry mising data of Information that e want

Mr. Froqbrumnpdgd not indioats thet thepe

dﬁmmﬁmnmuh

' Also, 1o paragraph 15 of the Recommendod Otder, the Admipistrative Law Judgs states that e

pdﬁpl from the mnotlim "..thquqh inmuﬁiuuiv;li seam to infatn that the requirément b five completed

‘jat'h of u sltnilar tlln‘h.im was disoussed, 1tin vticlear wheth
maeting ok thie veus cncuseed.”

+ Fina] Hadring Tranyotiix, ‘Hnae
’IT!nuI-Hqﬂungh lﬁof‘usq':';k*fn |

* Phow Foaring Trunscrtpe, Page 103, e 24 throvigh pago 106, e 2

" Pitngtaph 16, Recommandod Order !
 Pon) Huaring Tothsaript, Piige 106, linwe 12414

" Mok Foaring Tracweript Page 43, ling 12 through page 43, e

Petltioner's reprnetative was stil) ax the .

t
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11/19/2007 13169  94nzaE15e B T ; : PAGE  Rs/a7

" Juntia Froderiokeen ept notes dueing tha metlng of July 9, 2007, which Notes were edmitted sa
Earl;iblt Iduring the F!nn.l Hnnﬂng“’ Ha did not réeall importmt lsgues that wers diseused during thie
Jur;r %, 2007 mtsﬂting that he did nat put duwn intu [ notus, and, nmhgm,h_himm which waro rade
uonﬂmpumnmnsly with the meeting of July é 2007, did he lud,ioum that Expm.mh was tequested to

. pm'vide & wriiten lisk of uomptmd profects t6'the ¢ My o Tetra Taoh u

! . Although Mr, Prodariokeon tastifled tiat bl no
Nafson o TTech, Mmun DOteN Appear on phge 2 did ot tostlfy At the Al hen.ﬂm;),ouly page 1 of his
notm reflected topics discussed whils Potitloslar' s rapresetitative wus pmum '* “ Nowhete in those notes

: ' ‘ wa the ﬂ:pin of ptoviding a written list disnu&md '

I
i

, aprmmd on pagea l 3 and 4 (Mr. Danny

Itis olear from these otey that Patltltmesr'n repeosentative was nut pmam while the mquimnum

Mtlamr. Bxpertech, aubmitted its um prior fo the July 9, :f,ow lmutlna If ihe Hats did not

tedider Expertech nuwmponslw ot tho timg of the luly 5, 2007 mesting, and Bxpmch was sl “in thu R
mpninl’ subject to snswering questiony in o nnﬂufmmry maaner during the meetig (to alley sy of the

the Listy mbmitmd). and Expmmh mwmmd

ot Information wag mqu!m omxpnmmh

ould have been Mdad the subject bid. For,

Gﬂy nm:l Toach'a conoerny. namlna iy incompletenesn i
thoua qumﬂm ln A watlufactoly mannsr, apd nq other laty
dui'lns or attet the meating, then by definltion, Expartach s

—

Y pinel Hnlring Trénmoript, aga 1007 Sines p-11, Fage 101, line 26 through page
mh, line 7 : )

i Fipal Raaring 'rrnnum-ipt, Page 103, lines i-h | '
f!'l.nnl Jm:xng !l'mmur:l.pt, Pogen 104, 108
4
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11/19/9087 13 o ; ‘
287 la:mg 24982551 R : ISFMHERG Lo PAGE @8/a7

.‘} 5

F
| .
nltﬁouﬁh' Brpectech's prdjmta involvad divocti ol clfilljng, ag nppus;sd to open, ,L:ut trenching, Jobm
Wond of Expertech testified that the directionn) drilling projects engaged in by Hpertech required
uxburtlu in open it excavation,” This tunﬂmcmy wit echoed by that of Daﬂd Vallandinghar with
lhn Clty of Cape C‘,arul who testified that ganarnily, In a direcalonal c‘trill Job, thate are 86 many open outs
ﬂlf,t it 18 practical to do the emirn Job ns an npm sitt exoavations,":

1
i

| :
! I acdition, while “ water and wummmr pwj
pmmtﬂing that talmummmﬁmﬁon mjem clo not""‘ B

s toquirs preagure tesfing, bactatial testing, and
artenh's llm damnndh'md {hat Bxpertech had

2007 mesting resulted in Tnoh's note ﬂ'mh tha July 9 20417 sming that Ex?mah'u lupmﬁelmﬂw
lmd 3 “pmty good undetatanding of the nroocas inakiriy the -ing md the olty's spacifications”, ¥
Dn the other hand, If Bxperteh wis utll] In the running as afﬂm July 9, 2007 meeting subject it
o?ly t rewweting questions In & satisfactory fashlon, but also mabjedt o pmvhﬂng n Hst of wimiiar

- p!‘ajeota ag reqitired. of Bxpartech at tha maatinn and sulyse nent 0 thu maaﬂng. but Expurtmh thiled to
' do %, then Expertech ahould not have been aiwarded the '

} The Ackministrative Law Tudge conaluded Vit Eixp

\ ptovida the Hat, Whila the Judpo found the mdmm of the nites to be “inconehusive” regarding this

mlum. tha Fuslga concluded that stnpe the mmiug took plgos on June 9, 2007 and Trech requented ths

' Hit ina phum uunvmnﬂun five dm later (un June 14, 2007), then answering questions in g sut{xfictory |

F

T Pinal Nurinq Peanaoript, Pages 11-28.
:: Fital Hearing !'m.n.loml.pt: Page 14
- Fage a, PALMQKPEH 13, Rscommencimd O dex

TAGE. 25726
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| 1192007 13:88  asagogeea : wrees | PAGE  @7/87

Jhshion wez not the only prerequisite et and uﬂm the Meeting fior Ex‘iwrtnch‘ to Lu found “responaive”,
‘I fhct, there was no evidence during | Hw finul huedtinp thet afthm- the ﬂiity of Ttech requestad any

me aftar mulvins the sracnml liut from Raperteoh,

orithat tho City or Ttach made ary somments whmmm or o Expméuh aftor rucalving the second Iist,

additional written information from Expmunh at mv t

mpardlng any defleiencies In the mtbrmaﬂon provided by l!xpmmh.

3 \ f Thiy finding of fuct wag clmly mmmmw. ‘an rl in loglcql order, to ﬂm Judge’s Conolusion bf
Law thit the Clty’s tojoction of Petitionar's bid Emuud : thu faot ﬂm Patiﬂmr fidled to provide five
simllm- prajects sven witar being requasted to do s il

J

: msaauﬂazm E

| The legal basty for the mapﬁom st funh dbove are thut snina uunmlt{ua ertoneoud findings of
ﬂm whiuh are not uhppurtad by the recard. ‘The vonolusiena of law et fhtth 1n the Recommended Order
' : m‘a dmudmt upor; thee erroneous findings of fact. ¥ Lt ;
o Memmnmmm 943 80.24 901, 903 (7. 1" ICA 2008)

: [HERERY CERTIF\"thMamand oofrect aopy of the foragoing dquvmdmw da,y of
November, 2007, by U.5. Mafl and e-maf] to Mark E. Lupe, Baq,, Alalmqu{giwm tottiay, CITY OF
mgm » 1.0, Box 130027, Cape Coral, b, 33913-0027, Telaphons (339) $74-0408 Facalrmile

i

.._,MW OPFICIES OPWILI..LMJ B, IEENBB.RG
\ & ASSOCIATRS, BA,
Attornieys for Patitionar
2003 8. Pedata) Fighway

[.IAM 8, RGO
[ FHN: 192762 ‘

]
- i

W Exhibit T tepm Pioel Hearing, duaein’ n‘.ircﬁdw.rmkam't natas, ﬁmqu 1 ' o






